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Abstract
After the adoption of the UN Guiding Principles on Business and Human Rights by 
the Human Rights Council in 2011, numerous developments by States and business 
enterprises have taken place worldwide to implement its first two pillars, revolving 
around the State duty to protect and the corporate responsibility to respect human 
rights. However, one area where further developments may occur is in relation to 
indigenous peoples’ rights. The Inter-American Human Rights System has greatly 
advanced the standards related to their protection, most notably through progressive 
interpretation of different normative texts under international law. Thus, it may be 
in a position to elaborate further on the role that States and business enterprises may 
play vis-à-vis the different rights belonging to indigenous peoples, centered around 
the standard of human rights due diligence, which could impose dual obligations on 
the State and business enterprises operating in its territory or under its jurisdiction.
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PART I. INTRODUCTION

The business & human rights field has received much attention since the 
end of the mandate of John Ruggie as Special Representative on the issue of 
human rights and transnational corporations and other business enterprises in 
2011. Given its transversal character than involves States, corporations, victims 
of human rights abuses and their representatives in civil society institutions and 
NGOs, and the fact that corporate activity can affect all human rights, different 
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approaches have been taken to try to advance an issue that was at an impasse for 
approximately four decades. Several initiatives led by different types of stake-
holders (including corporate groups, NGOs and multilateral organizations) are 
taking place worldwide, aiming at reducing the grey areas in which human rights 
abuses involving corporations take place, and yet, progress is taking place at a 
very slow pace. One of the fields where this slow progress —or lack of it— is clear 
is in relation to indigenous peoples and their rights under international human 
rights law. This article argues that the Inter-American Court of Human Rights 
is well-suited to make an important contribution in enhancing the potential 
character of the business and human rights principles, given its experience in 
dealing with cases involving extractive industry projects and indigenous peoples’ 
rights, and its innovative case law in this field.

The first section analyzes the main contribution made by the UN Gui-
ding Principles on Business and Human Rights, namely recognizing the 
existence of a corporate responsibility to respect human rights, which entails 
the need to conduct due diligence and impact assessments in the context 
of extractive or development projects; however, the article points out some 
of the difficulties for its appropriate implementation and for achieving its 
expected results if undertaken by a company. The second section focuses on 
different case-law developments led by the Inter-American Court of Human 
Rights in relation to the concept of due diligence, particularly in situations 
where indigenous peoples are affected by extractive projects undertaken by 
transnational corporations. While analyzing and summarizing recent case 
law of that regional body, the article looks at the evolution of the due dili-
gence standard under the Inter-American Court’s jurisprudence, and the 
specific obligations that it now entails for States in the Americas. The final 
section looks at the prospects of developing a more cohesive due diligence 
doctrine under the case law of the Inter-American Court of Human Rights, 
that combines the contributions made by John Ruggie with the standards 
set forth in the jurisprudence of the Court, in an effort to recognize poten-
tial paths through which the Inter-American Court of Human Rights can 
participate in enhancing the character and force of the UN Guiding Prin-
ciples on Business and Human Rights through its case law on indigenous 
peoples’ rights.
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PART II. THE UN GUIDING PRINCIPLES ON BUSINESS AND 
HUMAN RIGHTS AND CORPORATE HUMAN RIGHTS 

DUE DILIGENCE

In June 2011, the United Nations Human Rights Council unanimously 
endorsed1 the final report presented by John Ruggie in his capacity as Special 
Representative of the Secretary-General on the issue of human rights and transna-
tional corporations and other business enterprises, the UN Guiding Principles on 
Business and Human Rights.2 This single report immediately became the central 
point over which a large part of the discussion concerning corporate responsibility 
in the human rights field has revolved around since. The report, building on the 
‘Protect, Respect and Remedy’ Framework3 that had informed the substantive 
part of the mandate, details three main pillars over which the Guiding Principles 
rest: the first, concerning the State duty to protect from human rights abuses, 
including those committed by non-State actors; the second pillar regarding the 
corporate responsibility to respect internationally recognized human rights; and 
the third pillar, focused on the need for more effective access to remedies.

For many, including John Ruggie himself, the UN Guiding Principles on 
Business and Human Rights did not create new legal obligations under inter-
national human rights law, but rather clarified the existing scope and position 
in relation to business activities.4 Thus, the axiom of the State being the sole 

1 Human rights and transnational corporations and other business enterprises, Hum. Rts. 
Council Res. 17/4, UN Doc. A/HRC/RES/17/4 (June 16, 2011).

2 Special Representative of the Secretary-General on the issue of human rights and transna-
tional corporations and other business enterprises, Guiding Principles on Business and Hu-
man Rights: Implementing the United Nations “Protect, Respect and Remedy” Framework, Hum. 
Rts. Council, UN Doc. A/HRC/17/9 (March 21, 2011) (by John G. Ruggie).

3 Special Representative of the Secretary-General on the issue of human rights and transna-
tional corporations and other business enterprises, Protect, Respect and Remedy: a Framework 
for Business and Human Rights, Hum. Rts. Council, UN Doc. A/HRC/8/5 (7 April 2008) 
(by John G. Ruggie).

4 Special Representative of the Secretary-General on the issue of human rights and transna-
tional corporations and other business enterprises, Guiding Principles on Business and Hu-
man Rights: Implementing the United Nations “Protect, Respect and Remedy” Framework, Hum. 
Rts. Council, UN Doc. A/HRC/17/9 (March 21, 2011), para. 14 [“14. The Guiding Prin-
ciples’ normative contribution lies not in the creation of new international law obligations 
but in elaborating the implications of existing standards and practices for States and busi-
nesses…”].
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responsible for protecting human rights remained, and corporations seemed 
to escape unscathed from this new UN agenda on their role and obligations in 
the human rights field. Nevertheless, an important contribution was made in 
the second pillar: recognizing that, even if they do not amount to legal obliga-
tions under international law —at least not in the same level as those of States—, 
corporations have a responsibility to respect internationally recognized human 
rights, in particular those contained in the International Bill of Human Rights 
and in the ILO’s Declaration on Fundamental Principles and Rights at Work.

This responsibility to respect is characterized in the Guiding Principles as 
consisting not only of negative measures, but actually of positive steps that a com-
pany, regardless of size and type of operations, must take in order to ensure its 
compliance with the UN Framework. Thus, the content of this responsibility is 
developed in a two-fold manner, based on prevention and reparation principles.5 
On the side of prevention, the UN Guiding Principles identify on Principle 15 
the series of measures required to meet its responsibility to respect, namely the 
design of a top-down policy commitment and the implementation and use of 
human rights due diligence to address possible sources of negative impacts on 
human rights. On the other hand, in regards to reparation, the principles set 
forth that businesses should mitigate adverse human rights impacts and design 
and collaborate in remediation processes.

The corporate human rights due diligence is the foundation on which the 
UN Guiding Principles on Business & Human Rights rest, for it brings into the 
mix of initiatives and tools in the corporate responsibility field an instrument 
that is well-known in corporate spheres, thus contributing to advancing the 
human rights cause in the corporate world with a methodology they are mostly 
acquainted with. Due diligence is the process or series of ongoing processes that 
a company undertakes within its operations and activities to assess possible risks 
and manage them, in order to ensure compliance with the applicable law or 
regulations. Translated to the business and human rights context, human rights 
due diligence turns out to be a risk management strategy to identify, prevent 
and eventually mitigate negative impacts on human rights, particularly of those 
persons or communities that lie close to the company’s activities or operations.6

5 Id. at § 13.
6 For a more detailed analysis of the characteristics of human rights due diligence, see Mark 

B. Taylor et al., Due Diligence for Human Rights: A Risk-Based Approach 5 (Corporate Social 



Extractive Industries, Indigenous peoples’ Rights ...

15

20
18

 N
º 

29
, p

p.
 9

-3
6

The Special Representative of the Secretary-General on business and human 
rights stated in 2009 that human rights due diligence comprehends four core 
elements that a company must have in order to meet its responsibility to respect 
human rights: having a human rights policy; assessing human rights impacts 
of company activities; integrating the company values and the findings of the 
impact assessments into corporate cultures and management systems; and 
tracking and reporting performance.7 Out of these four essential elements, the 
centrepiece is without a doubt the human rights impact assessment (HRIA), 
which allows human rights to be embedded into corporate culture, management, 
operation and control systems, and without which any effort would probably 
not surpass the corporate social responsibility discourse.8

Human rights impact assessments are designed to measure impacts on 
the whole spectrum of human rights, unlike environmental or social impact 
assessments. Given this situation —and the fact that they can actually include 
environmental or social aspects within its human rights analysis, which the 
other impact assessments do not necessarily cover—, they can be valuable tools 
to ascertain the weak points in a corporate operation and thus act ex ante to 
either prevent or mitigate impacts on human rights.9 As Lambooy explains, 

Responsibility Initiative Working Paper No. 53, 2009), http://www.hks.harvard.edu/con-
tent/download/67804/1244026/version/1/file/workingpaper_53_taylor_etal.pdf.

7 Special Representative of the Secretary-General on the issue of human rights and trans-
national corporations and other business enterprises, Business and human rights: Towards 
operationalising the ‘protect, respect and remedy framework’, Hum. Rts. Council, UN Doc. A/
HRC/11/13 (April 22, 2009), para. 49.

8 For a distinction between corporate social responsibility and corporate human rights 
responsibility, see Anita Ramasastry, Corporate Social Responsibility Versus Business and 
human Rights: Bridging the Gap Between Responsibility and Accountability, 14(2) J. OF HU-
MAN RIGHTS 237 (2015). On the corporate social responsibility discourse, see TOBIAS 
GÖSSLING, CORPORATE SOCIAL RESPONSIBILITY AND BUSINESS PERFOR-
MANCE 47 (Edward Elgar 2011) [“To date, there is still no legally binding global code of 
conduct for multinational corporations or for foreign direct investment. This means that 
the practice of corporate social responsibility is still a largely voluntary act and subject to 
self-regulation. There are initiatives to come to international standards, like the UN Glob-
al Compact and the ISO 14001 environmental standard, but corporations can decide for 
themselves whether to adhere to them or not”].

9 Special Representative of the Secretary-General on the issue of human rights and 
transnational corporations and other business enterprises, Human rights impact assessments - 
resolving key methodological questions, Hum. Rts. Council, UN Doc. A/HRC/4/74 (February 
5, 2007), para. 2.
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human rights impact assessments are benchmarks to evaluate how a company’s 
activities or operations can affect human rights and what it can do about them 
to remediate any such effect.10 In a broad sense, they serve to evaluate the level 
of fulfillment of the corporate responsibility to respect human rights and to 
assess the available measures a company can implement to remediate a potential 
negative impact in the sense proposed by the Ruggie Framework.11

While the UN Guiding Principles on Business & Human Rights have been 
on the map for barely three years and their dissemination is still far from com-
plete, there are several potential problems that they may face to achieve change, 
specifically in relation to the corporate responsibility to respect human rights. 
In the first place, one of the difficulties they face is the soft basis on which the 
core contribution of the Ruggie Principles lies, since corporate human rights 
due diligence is based on practice and perhaps other types of due diligence 
that companies must undertake, but not necessarily on a human rights legal 
ground. Due diligence is a concept that is deeply embedded in corporate law 
and in some particular instances, a legal requirement.12 However, it has just 
recently come into the spotlight of corporate practice the need or convenience 
to undertake due diligence specifically for human rights issues.13 As well, only a 

10 Tineke Lambooy, Corporate Due Diligence as a Tool to Respect Human Rights, 28(3) NETH-
.Q.HUM.RTS. 404, 441 (2010).

11 Cfr. James Harrison, Establishing a Meaningful Human Rights Due Diligence Process for Corpora-
tions: Learning From Experience of Human Rights Impact Assessments, 31(2) IMPACT ASSESS-
MENT AND PROJECT APPRAISAL 107, 110 (2013) [“HRIAs measure impacts in terms 
of codified human rights standards that are the legal obligations of governments. The 
content of these rights, and the obligations to which they give rise, have been elaborated 
in case law, or at the very least in expert commentary by academic scholars. This potentially 
gives them a more precise and normative foundation…”] The author focuses on the due 
diligence that States must undertake to fulfil their human rights obligations under interna-
tional law; however, he also acknowledges the convenience for corporations to undertake 
human rights due diligence within its structure and operations.

12 See Lambooy, supra note 10 at 408-409 [“Today, corporate lawyers spend much time or 
organizing and performing due diligence investigations when they advise on establishing a 
merger between two or more companies; an acquisition of a business; a management buy-
out… an investment in another company (for example a private equity investment); or in 
setting up a joint venture with other parties… There are multiple reasons for a company to 
perform a due diligence investigation. Some are embedded in legislation or stock exchange 
rules, others are more of a practical nature”].

13 See JOHN GERARD RUGGIE, JUST BUSINESS: MULTINATIONAL CORPORA-
TIONS AND HUMAN RIGHTS 76 (W.W. Norton 2013) [“With few exceptions, manag-
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few examples currently exist of Governments enacting legislation or regulation 
to formalise the legal character of human rights due diligence and therefore 
transform it into a binding obligation for all companies within its jurisdiction.14

Thus, given that corporate human rights due diligence is not largely requi-
red as a formal obligation that companies are legally bound to comply with, 
its voluntary character shares the same characteristics of a large number of 
international initiatives to regulate corporate conduct and its implications in 
the human rights sphere.15 Companies have the option to either opt-in or opt-
out of using this tool as long as there is no obligation under domestic law to 
undertake it as a routine procedure within the corporate structure and activities. 
Furthermore, most of the expertise in this field is directly linked to the State, 
which has an obligation under international treaty law and case law to perform 
due diligence in order to avoid committing or omitting to act in situations that 
may entail a human rights violation or a breach of international law; however, 
examples of corporate human rights due diligence are far more recent and are 
still in a development phase.

This situation leads to a second potential problem for corporate human rights 
due diligence to be an effective tool that can improve corporate performance 
in the human rights field: the accumulation of progress and dissemination of 
experience. While the intent of John Ruggie was to create a set of principles 
upon which good practices and experience could be built up from and from 
which all stakeholders involved could learn -in a somehow similar structure and 

ing the risk of adverse human rights impacts was not strategic for firms; most were still in 
a reactive mode, responding to external developments they experienced or witnessed”].

14 Section 1502 of the Frank-Dodd Wall Street Reform and Consumer Protection Act of 
2010 may be a relevant legislative example of human rights due diligence and reporting; as 
of this moment, there are other legislative or regulatory initiatives that are being discussed, 
such as the “Proposition de loi 1524 relative au devoir de vigilance des sociétés mères et des entre-
prises donneuses d’ordre” in the French National Assembly, or the proposed EU regulation 
on conflict minerals that aims to have effect -if approved- at a regional level. However, the 
latter has been criticized for having an optional approach instead of a mandatory character.

15 An important example of this is the UN Global Compact, which has been largely criticized 
for its voluntary nature and lack of enforcement procedures. In this sense, see JERNEJ LET-
NAR ČERNIČ, HUMAN RIGHTS LAW AND BUSINESS: CORPORATE RESPONSI-
BILITY FOR FUNDAMENTAL HUMAN RIGHTS 228-229 (Europa Law 2010); but see 
also LAURENCE BOISSON DE CHAZOURNES & EMMANUELLE MAZUYER, THE 
GLOBAL COMPACT OF THE UNITED NATIONS 10 YEARS AFTER (Bruylant 2011).
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aim as that of the UN Global Compact-, and the task of the Working Group 
on Business and Human Rights that succeeded him encompasses that intent,16 
the inexistence of an adequate platform that analyses and manages the existing 
results on this topic is a hindrance for any systematic and accessible development 
at the global level.

Moreover, the voluntary nature of the corporate responsibility to respect in 
most domestic contexts is precisely an obstacle to build up a systemic qualitative 
and statistical analysis from which lessons can be drawn, given the disparity that 
may exist between those legal systems where due diligence is required by law and 
duly enforced, and those where these two characteristics may be questionable or 
voluntary. A uniform adoption by States of the international standards regarding 
corporate human rights due diligence and their harmonisation at the domestic 
level, through legislation or regulation —that is, through hard law— becomes a 
necessity to overcome this burden, a progression that would eventually favor the 
development of reliable and uniform sets of information regarding corporate 
human rights due diligence upon which progress could be built on in a more 
stable manner.17

A third problem that may exist and be directly related to the mostly volun-
tary nature of corporate human rights due diligence under domestic law is 
that of transparency and reporting of the outcomes of such exercises. Given 
that for the most part they are not yet a legal requirement under domestic 
legislation, their results are usually not made public, which may reduce 
the prospect of external stakeholders engaging in a bi-directional dialogue 
or exercise with the involved company over how to address and/or reduce 
its human rights impacts within its supply chain and with other affected 
stakeholders. As well, this situation may hinder the possibility of receiving 
external assessments and feedback on the results of the human rights due 

16 Paragraphs 6 (b) and (c) both establish the duties of identifying and promoting good 
practices and lessons learned, as well as capacity-building, which are necessary for 
developing a global movement to undertake corporate human rights due diligence, and 
most of all, assess and evaluate its impact, shortcomings and areas of opportunity. Human 
rights and transnational corporations and other business enterprises, Hum. Rts. Council, UN Res. 
A/HRC/RES/17/4 (June 16, 2011), paras. 6 (b) and (c).

17 For an interesting commentary in this regard, see Justine Nolan, Refining the Rules of the 
Game: The Corporate Responsibility to Respect Human Rights, 30(78) UTRECHT J. OF INT’L 
& EUROPEAN L. 7, 15-16 (2014).
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diligence, which are highly desirable in order to have a more balanced 
appreciation of what needs to be done within the corporate structure and 
operations to mitigate potential human rights impacts.

Despite these potential problems related to corporate human rights due 
diligence and its effects, the level of dissemination and implementation 
achieved by the UN Guiding Principles on Business and Human Rights so 
far shows a possibly favorable horizon for the business and human rights 
picture. In this sense, an interesting development that has taken place at a 
regional level involving due diligence and impact assessments is that led by 
the Inter-American Court of Human Rights, which has developed binding 
standards requiring the exercise of a duty of care in the human rights field 
throughout its case law, particularly that involving indigenous peoples and 
extractive projects. In this sense, Inter-American case law has established 
a State duty to undertake human rights due diligence as part of its duty to 
protect, including environmental and social impact assessments, in order to 
identify and act ex ante to prevent human rights violations linked to econo-
mic development projects involving corporations. Ultimately, an interesting 
question surfaces in this regard: is there room for development of the Inter-
American case law and standards to include and adapt in its judgments the 
UN Guiding Principles on Business and Human Rights?

PART III. THE RIGHTS OF INDIGENOUS PEOPLES IN THE 
CONTEXT OF EXTRACTIVE INDUSTRY PROJECTS: A 
LOOK AT THE CASE LAW OF THE INTER-AMERICAN 

COURT OF HUMAN RIGHTS

The Inter-American System of Human Rights, which includes the Inter-
American Commission and Court, started to focus its analysis of legal cases on 
the question of indigenous peoples’ rights in extractive industry projects since 
the mid-2000s. However, a nuanced development that has paid considerable 
attention to the practical procedures that need to be properly enforced by the 
States to protect human rights has just recently become part of their agenda. 
Taking this into consideration, it is only fair to divide the position of the Court 
in two eras: on the rights of indigenous peoples to collective property and to 
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their ancestral lands,18 and on the procedural obligations of the State in relation 
to extractive industry projects affecting indigenous peoples’ rights.19

In the pre-Saramaka era, the Inter-American Court of Human Rights resolved 
two cases brought against Paraguay on the basis of a violation of the right to 
property, specifically against indigenous communities, that were the consequen-
ce of extractive projects in their ancestral lands. The first case, Yakye Axa, was 
brought under the allegation that the indigenous communities were not able to 
practice their hunting and fishing activities, which was a direct impediment to 
access their sources of livelihood, as well as a denial to their cultural and spiritual 
existence as an indigenous community.20 The second case, Sawhoyamaxa, was 
based on the same allegations,21 according to which “the State has not ensured 
the ancestral property right of the Sawhoyamaxa Community and its members, 
inasmuch as their claim for territorial rights is pending since 1991 and it has 
not been satisfactorily resolved to date”.22

Both cases reflect a general position of the Court regarding the duties of the 
State in relation to indigenous peoples, which would be explored and defined 
further in the cases pertaining to the post-Saramaka era. However, in both instan-
ces brought against the Paraguayan State, the defining feature is the assessment 
of international responsibility under the principles of general international law. 
In this regard, Judges Cançado Trindade and Ventura Robles argued in their 
Separate Dissenting Opinion in Yakye Axa that the international responsibility 
of the State was compromised because of the lack of due diligence of the State 
to ensure compliance with its international obligations, which had a direct 
impact on the lives of members of the Yakye Axa indigenous community, thus 
establishing a causal link between the State default and the mortal result of its 

18 This can be referred to as the “pre-Saramaka” era, consisting basically of two cases brought 
against Paraguay and resolved in consecutive years, 2005 and 2006.

19 The “post-Saramaka” era takes into consideration two cases, against Surinam and Ecuador, 
resolved in a wider temporary span (2007 and 2012).

20 Case of the Indigenous Community Yakye Axa v. Paraguay, Merits, Reparations and Costs, 
Judgment, Inter-Am. Ct. H.R. (ser. C) No. 125, ¶ 121 (June 17, 2005).

21 Case of the Sawhoyamaxa Indigenous Community v. Paraguay, Dissenting Opinion of 
Judge A.A. Cançado Trindade, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 146, ¶ 69 
(March 29, 2006).

22 Case of the Sawhoyamaxa Indigenous Community v. Paraguay, Merits, Reparations and 
Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 146, ¶ 2 (March 29, 2006).
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omission.23 The same approach was taken by Judge Cançado Trindade in his 
Separate Opinion in Sawhoyamaxa, where he referred that the causal nexus to 
establish the international responsibility of Paraguay was the death of several 
of the Sawhoyamaxa members as a result of the lack of due diligence of the 
State.24 Both dissenting opinions had an important emphasis on the existence 
of a ‘general’ lack of due diligence by the State, that therefore gave rise to its 
international responsibility. Having answered the issue of the reason for es-
tablishing the State’s international responsibility (why?), the Court turned to 
examine the means (or procedural elements) through which the State would 
uphold its international commitments (how?) in order to avoid being responsible 
for a human rights violation; this takes us to analyze the post-Saramaka period 
of Inter-American case law.

The post-Saramaka period refers particularly to two cases which, building 
upon the foundations established by the judgments against Paraguay, elaborated 
on the procedural aspects of the due diligence requirement —as understood 
under general international law25— in the context of indigenous peoples and 

23 Case of the Indigenous Community Yakye Axa v. Paraguay, Joint Dissenting Opinion of 
Judges A.A. Cançado Trindade and M.E. Ventura Robles, Judgment, Inter-Am. Ct. H.R. 
(ser. C) No. 125, ¶ 24 (June 17, 2005).

24 Case of the Sawhoyamaxa Indigenous Community v. Paraguay, Dissenting Opinion of 
Judge A.A. Cançado Trindade, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 146, ¶ 26 
(March 29, 2006).

25 James Crawford summarises due diligence under international law as follows: “Although it 
has been said that an obligation of prevention ‘is essentially regarded as a duty of due dili-
gence’, when it comes to assessing breach, obligations of prevention may be distinguished 
from obligations of due diligence in the ordinary sense. A true obligation of prevention is 
not breached unless the apprehended event occurs, whereas an obligation of due diligence 
would be breached by a failure to exercise due diligence, even if the apprehended result did 
not (or not yet) occur. Thus obligations of due diligence are relative, not absolute.” JAMES 
CRAWFORD, STATE RESPONSIBILITY: THE GENERAL PART 227 (Cambridge Uni-
versity Press 2013); see also Constantin P. Economides, Content of the Obligation: Obligations 
of Means and Obligations of Result, in THE LAW OF INTERNATIONAL RESPONSIBIL-
ITY 375, 378 (James Crawford et al. eds., 2010) [“As was mentioned above, the principal 
characteristic of obligations of conduct or means is their flexibility. A State commits itself 
to act in a reasonably cautious and diligent manner, by taking all the measures of precau-
tion necessary to avoid a particular harmful event. These are, given the expressions used, 
obligations of due diligence”].
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extractive projects. In this regard, the Saramaka26 and Sarayaku27 judgments 
were of particular relevance for the determination of the procedural elements 
a State must take into consideration and ensure in the event of a development 
or extractive project that may affect the human rights of indigenous peoples.

The first such case to be assessed by the Court was Saramaka, which saw 
the indigenous group of the same name file a complaint against the state of 
Suriname, based on the alleged violation of the rights to property and to the 
use and enjoyment of their traditional ancestral lands as a direct result of the 
construction of a dam within their traditional territory. Having recently de-
cided the Yakye Axa and Sawhoyamaxa cases, the Court proceeded to analyze 
the merits of the case in an effort to identify what obligations the State must 
comply with to ensure respect of indigenous peoples’ rights. The Court thus 
assessed the grant of concessions for the exploration and extraction of natural 
resources found within indigenous territory, but made an interesting departure 
from its immediate prior case law in the cases against Paraguay: while in Yakye 
Axa and Sawhoyamaxa, Judge Cançado Trindade had analyzed in his opinions 
the causal nexus between the lack of due diligence by the State and the deaths 
of indigenous people under general international law, the Court took to deter-
mine what due diligence obligations the State has under international human 
rights law and how it could comply with them. In this sense, three safeguards 
were identified: participation, benefit and assessment.28 While the three of them 
are essential components of due diligence under international human rights law 
and directly relate to each other, the following lines will focus on the assessment 
element, as it is the central piece for the argument of this article.

Due diligence under international human rights law (or human rights due 
diligence) requires that States take every available measure to avoid breaching 
an international human rights obligation, thus constituting an obligation of 
conduct or means. In the cas d’espèce, the Court set forth that for development 
projects to be respectful of human rights, the State will have to comply with the 
due diligence safeguards mentioned supra. An essential part of these safeguards 

26 Case of the Saramaka People v. Suriname, Preliminary Objections, Merits, Reparations, 
and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 172 (November 28, 2007).

27 Case of the Kichwa Indigenous People of Sarayaku v. Ecuador, Merits and Reparations, 
Judgment, Inter-Am. Ct. H.R. (ser. C) No. 245 (June 27, 2012).

28 Case of the Saramaka People v. Suriname, Preliminary Objections, Merits, Reparations, 
and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 172, ¶ 129 (November 28, 2007).
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is the use of impact assessments to measure the environmental and social risks 
that may be posed through a specific project to the population and/or the 
surrounding environment. In this sense, the Saramaka judgment specified two 
conditions for this safeguard to be fulfilled: it must be prior to the granting of 
a concession (therefore directly related to the concept of free, prior and infor-
med consent, reflected also in the participation component of human rights due 
diligence in the context of indigenous peoples), and it must be undertaken by 
the State or by an independent entity with sufficient technical expertise and 
capacity, under supervision of the State.29 The Court did limit the scope of 
who may conduct an impact assessment for it to be valid and compliant with 
human rights law, in an effort to avoid compromising the impartiality of the 
report if conducted by a company; however, it also did allow for the State to 
commission such a task to a third-party, provided it supervised the procedure.

Through Saramaka, the Inter-American Court of Human Rights laid down 
the groundwork for the future development and reinforcement of human rights 
standards pertaining to the context of indigenous peoples’ rights and extractive 
industry projects. An important aspect that directly affected the position of the 
Court and the development of its case law in this topic was the adoption by 
the UN General Assembly of the UN Declaration on the Rights of Indigenous 
Peoples in 2007, which directly made reference to several of the rights the Inter-
American Court of Human Rights subsequently used in its judgments. This has 
been reflected in several cases in the post-Saramaka era, but a special reference 
must be made to the Sarayaku judgment, the second case that further refined 
the elements of human rights due diligence as interpreted by the Inter-American 
Court of Human Rights in the context of indigenous peoples.

The Sarayaku case, brought against Ecuador, was resolved in 2012, five years 
after the landmark Saramaka judgment. It involved the operation of a multina-
tional oil company (with its corresponding local subsidiaries) in the territory of 
the Kichwa indigenous people, which for decades had explored and extracted oil 
from the grounds, leading to an environmental and health crisis in the region. 
The Ecuadorian government had revoked the concession and recognized its 
international responsibility, as well as its intention to compensate the victims 
and to engage in dialogue with the indigenous community in order to ensure 

29 Id. at ¶155-156.
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reparation.30 The Court acknowledged not only this position of the govern-
ment, but the fact that in the agreement with the oil company, an obligation to 
undertake an environmental impact assessment existed for the company, which 
ultimately was not performed.31

This led to an important development in the case law of the Inter-American 
Court of Human Rights: in the analysis of the merits of the case, the Court 
stated that due diligence included the obligation to undertake environmental 
and social impact assessments whenever the social, physical and cultural health 
and the surrounding environment of an indigenous group was in danger as a 
result of development or extractive projects. Moreover, it stated that the impact 
assessment was to be prior to the beginning of the project; it should foster 
consultation and participation of the people, which meant that the indigenous 
group should be made aware of the risks that the project imposes on themsel-
ves and their livelihood; and that it should measure objectively the risks of the 
project, with the aim of developing measures to mitigate the impact should the 
indigenous group accept the development of the project.32

After analyzing the facts related to the impact assessment, the Court observed 
that the State had not complied with its human rights due diligence obligations 
by failing to uphold the standards developed through its case law (namely 
Saramaka) and by international instruments.33 This raises another important 
development that was acknowledged in the prior judgment of Yakye Axa, but 
confirmed in Sarayaku and other judgments, and that has been sustained for 
over a decade by the Inter-American Court of Human Rights: that to interpret 
and develop its case law, the Court has the option of looking at other interna-
tional instruments in order to ascertain in a more precise manner the extent of 

30 Case of the Kichwa Indigenous People of Sarayaku v. Ecuador, Merits and Reparations, 
Judgment, Inter-Am. Ct. H.R. (ser. C) No. 245, ¶ 23 (June 27, 2012).

31 Id. at ¶67-69.
32 Id. at ¶204-206; however, this case law is limited by the standards set forth by the Court 

in Sawhoyamaxa, cited supra, whereby the Court stated that an exercise of balancing was 
necessary to determine which right should prevail in case of confrontation of two or more 
fundamental rights. See also Inter-Am. Comm’n H.R., Indigenous and Tribal Peoples’ Rights 
over their Ancestral Lands and Natural Resources, Doc. OEA/Ser.L/V/II Doc. 56/09 ¶235, 
245-265 (December 30, 2009).

33 Case of the Kichwa Indigenous People of Sarayaku v. Ecuador, Merits and Reparations, 
Judgment, Inter-Am. Ct. H.R. (ser. C) No. 245, ¶ 207 (June 27, 2012).
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the rights and obligations existing under international human rights law.34 By 
international instruments the Court does not only recognize the innate value of 
binding multilateral instruments or decisions in the human rights domain that 
may pertain to the international arena or other regional human rights systems, 
such as ILO Convention 169 or the case law of the European Court of Human 
Rights, but also finds relevant international guidelines deriving from ‘soft law’ 
instruments such as the UN Declaration on the Rights of Indigenous Peoples or 
the 1992 Rio Declaration on Environment and Development, to complement 
and strengthen its interpretation and analysis of potential human rights viola-
tions. This same approach has been taken by the Inter-American Commission 
on Human Rights, recognising that different international instruments compose 
a legal body of norms to which the Court and the Commission may resort to 
for interpretation of the American Convention on Human Rights.35

Just as the Inter-American Court has decided to expand its legal bases to 
instruments adopted beyond its jurisdiction, it has also started to take into 
consideration the changing reality that recognises that perhaps the State-centric 
model of international law is being challenged by factual powers that are not 
represented among the classic subjects of international law, but that nevertheless 
have amassed an important amount of power as a result of the globalization 
process. In this regard, ad hoc Judge Fogel Pedroso stated in Yakye Axa, for 
example, that the level of poverty in any given developing country is directly 
impacted by the economic and financial decisions taken by private economic 
actors, suggesting that the human rights violations that are consequence of the 
economic activities and decisions of transnational corporations and other mul-
tilateral organizations should give rise to a legal responsibility.36 Another direct 

34 The Court has sustained this argument since at least the late 1990s. See for example The 
Right to Information on Consular Assistance in the Framework of the Guarantees of Due 
Process of Law, Advisory Opinion OC-16/99, Inter-Am. Ct. H.R. (ser. A) No. 16, ¶115 
(Oct. 1, 1999) [“115. The corpus juris of international human rights law comprises a set of 
international instruments of varied content and juridical effects (treaties, conventions, 
resolutions and declarations). Its dynamic evolution has had a positive impact on interna-
tional law in affirming and building up the latter’s faculty for regulating relations between 
States and the human beings within their respective jurisdictions. This Court, therefore, 
must adopt the proper approach to consider this question in the context of the evolution 
of the fundamental rights of the human person in contemporary international law”].

35 Inter-Am. Comm’n H.R., Indigenous and Tribal Peoples’ Rights over their Ancestral Lands and 
Natural Resources, Doc. OEA/Ser.L/V/II Doc. 56/09 (December 30, 2009).

36 Case of the Indigenous Community Yakye Axa v. Paraguay, Partly Concurring and Partly 
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reference to the implications of corporate responsibility for their involvement or 
participation in human rights violations was made in the Santo Domingo Massacre 
judgment, where the Court determined not to analyze the question of how an 
“adequate legal framework” in Colombia could have prevented a bombing —in 
which private security companies allegedly participated— that resulted in the 
death of civilians, or how the activities of multinational corporations in the 
region related to the human rights violations that were presented as facts in the 
case.37 The Court based its rejection to analyze the merits of this allegation on 
the lack of concrete, clear and specific arguments and evidence by the represen-
tatives of the victims, but did not mention a lack of jurisdiction ratione materiae 
or ratione personae in this regard, thus suggesting its openness to analyze such 
facts in a future case if properly argued.

This represents an important opportunity for the Court to further refine its 
case law on what standards must be considered in relation to human rights due 
diligence, as well as on the participation of private companies in human rights 
violations and the resulting responsibility they may have to be accountable for. 
While it has already developed to a certain extent its view on these two issues,38 
it would be important for the Court to continue building its case law —and 
contributing to the development of a coherent corpora juris in this regard— with 
the incorporation of international instruments directly referring to these issues 
within their sources of interpretation, as it has done on other topics.

Dissenting Opinion of Judge Ramon Fogel, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 
125, ¶ 35 (June 17, 2005).

37 Case of the Santo Domingo Massacre v. Colombia, Preliminary Objections, Merits and 
Reparations, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 259, ¶163, 246 (November 30, 
2012).

38 On the question of the responsibility of non-State actors for their involvement in human 
rights violations, see for example Case of Albán Cornejo et al. v. Ecuador, Merits, Repa-
rations and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 171 (November 22, 2007); 
and Case of Ximenes Lopes v. Brazil, Merits, Reparations and Costs, Judgment, Inter-Am. 
Ct. H.R. (ser. C) No. 149 (July 4, 2006). The Court found in both cases that the States did 
not comply with their duty to protect human rights, including from the activities of non-
State actors, therefore having their international responsibility compromised. As well, it 
stated in Santo Domingo Massacre that attributing criminal or civil responsibility on private 
individuals is a matter of domestic law, being therefore outside the scope and jurisdiction 
of the Court. Case of the Santo Domingo Massacre v. Colombia, Preliminary Objections, 
Merits and Reparations, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 259, ¶162 (November 
30, 2012).
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PART IV. TOWARDS A COHESIVE DOCTRINE OF HUMAN 
RIGHTS DUE DILIGENCE?

The human rights field appears to be at a crossroads regarding what the 
best measures are to hold corporations accountable for their involvement in 
human rights violations. Despite the adoption of the UN Guiding Principles 
on Business and Human Rights in 2011, which constitutes an important deve-
lopment in a discussion that had been at an impasse for a few decades, a new 
intergovernmental process to develop a binding instrument was established 
in 2014,39 having had its first session in July 2015.40 In addition, despite the 
broad support the Ruggie Guidelines received from governments, business and 
a plethora of other actors, adoption of measures to implement them within 
national policies, legislation and regulations has been slow, to the dismay of 
academics,41 NGOs42 and victims of human rights abuses. This panoramic view 
of the business and human rights field seems to reflect that the momentum 
accompanying the adoption of the Guiding Principles is starting to fade, as 
a consequence of the actual challenges of implementing those international 
standards in national realities where the rigor of international standard-setting 
and law-making may not be as pressing.43 It also fuels some of the doubts that 
continue to exist behind initiatives calling for the development of other inter-
national processes to adopt binding measures that are directly applicable to 
corporations under international law.44

39 Elaboration of an international legally binding instrument on transnational corporations and 
other business enterprises with respect to human rights, Hum. Rts. Council Res. 26/9, U.N. 
Doc. A/HRC/RES/26/9 (June 26, 2014).

40 For a thorough reference on the first session, Carlos López & Ben Shea, Negotiating a Treaty 
on Business and Human Rights: A Review of the First Intergovernmental Session, 1 BUSINESS AND 
HUMAN RIGHTS J. 111 (2015).

41 See generally SURYA DEVA & DAVID BILCHITZ, HUMAN RIGHTS OBLIGATIONS 
OF BUSINESS: BEYOND THE CORPORATE RESPONSIBILITY TO RESPECT? 
(Cambridge University Press 2013).

42 AMNESTY INTERNATIONAL, INJUSTICE INCORPORATED: CORPORATE 
ABUSES AND THE HUMAN RIGHT TO REMEDY (2014).

43 Nolan argues, for example: “The reliance on private regulation to fill this lacuna is in part 
an acknowledgement of the sluggish pace at which international (and often national) law develops 
and the political reality that there is little appetite at present among states for the development 
of a new treaty focused specifically on business and human rights concerns.” See Nolan, 
supra note 17 at 8 (Emphasis added).

44 One of the important challenges in this regard is execution: given that the international 
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While most responsibilities lie with the State and corporations to adapt their 
own structure and processes to implement as best as possible the legal designs 
constructed at the international level, a different avenue may also constitute an 
interesting and important option to pursue the development of measures dealing 
with the business and human rights sphere. In this sense, the use of international 
instruments by regional human rights bodies and courts could be an important 
path to gradually give those instruments a more binding character, through its 
use in its case law and decisions and the requirement that States implement 
domestic frameworks that take into consideration such standards. While the 
competence of courts to use said instruments may be limited by their statutes 
and the treaties they derive from, it may prove a valuable asset for the human 
rights field to continue building up the strength of the UN Guiding Principles 
on Business and Human Rights through this avenue. It is then of particular 
importance that the concept of human rights due diligence, as understood 
under the general guidelines and assertions of the Ruggie mandate, is explored 
further in the case law of regional human rights courts, and particularly in the 
jurisprudence of the Inter-American Court of Human Rights.

Several safeguards and considerations must be taken, however, while con-
sidering this type of possibility. First of all, it is clear that due diligence has a 
very different meaning in the corporate world than it does in human rights 
law, and there may even be a degree of difference between the concept of due 
diligence if looked at through the lens of human rights or through the lens of 

human rights law regime is enforced by national authorities -which in many cases are al-
ready lagging behind in reporting and implementation of international standards-, the lack 
of a regulatory body at the international level makes this approach at least dubious. How 
is a binding instrument on business and human rights going to be enforced, if there is no 
international court or an equivalent of the “executive” power to refer to? And moreover, 
which developed economies will join such a treaty, if it is not drafted with the appropriate 
level of acceptance within the international community? One of the important challenges 
in this regard is execution: given that the international human rights law regime is en-
forced by national authorities -which in many cases are already lagging behind in report-
ing and implementation of international standards-, the lack of a regulatory body at the 
international level makes this approach at least dubious. How is a binding instrument on 
business and human rights going to be enforced, if there is no international court or an 
equivalent of the “executive” power to refer to? And moreover, which developed economies 
will join such a treaty, if it is not drafted with the appropriate level of acceptance within 
the international community?
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general international law.45 As it has been noted by the International Law As-
sociation, “Normative and institutional fragmentation has revealed significant 
divergences in the application of due diligence, both in terms of the scope of 
its application, and also seemingly its content”.46 Furthermore, the debate is 
still open regarding the possible existence or emergence of a common standard 
of due diligence under international law that permeates the different areas of 
this discipline, or if the nature, content and scope of due diligence depends 
on the particular context that is treated and cannot be interpreted as a general 
principle. Thus, any analysis of a possible development in this regard must be 
made cum grano salis, in order to appropriately grasp the possibilities of the 
expansion of the human rights due diligence parameter under the case law of 
the Inter-American Court of Human Rights.

The main issues in assessing whether a development is possible for the en-
largement —or consolidation— of the concept of human rights due diligence 
within the Americas are the identification of similarities and differences between 
the proposals made by John Ruggie and the case law of the Court, and once 
these are identified and common ground is recognized upon where any such 
development could be built from, the task turns to assessing the potential for 
its implementation.

In relation to the similarities, two characteristics are evident: content and prac-
tice. In relation to content, a common ground between due diligence exercised 
by the State and due diligence exercised as part of a corporate risk assessment 
exists, since due diligence generally entails taking positive steps to prevent harm 
from happening. The State, for example, must exercise due diligence to prevent 
human rights violations taking place within its jurisdiction, regardless of its 
origin (a State agent or a non-State actor committing the violation).47 This duty 
entails not just actions to prevent the violation from taking place —including 
the adaptation of its legal framework to ensure the State performs its duty of 
care—, but also any other measure available that may help to redress the damage 
if the State was unable to prevent it. Thus, its focus is on identifying probable 

45 For a broader discussion on this issue, see generally INTERNATIONAL LAW ASSOCI-
ATION, ILA STUDY GROUP ON DUE DILIGENCE IN INTERNATIONAL LAW: 
FIRST REPORT (2014).

46 Id. at 4.
47 Case of Velásquez Rodríguez v. Honduras, Merits, Judgment, Inter-Am. Ct. H.R. (ser. C) 

No. 4, ¶ 172 (July 29, 1988).
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risks that exist in relation to human rights, and acting accordingly to prevent 
such damages from happening, if possible.

This same characteristic is shared by corporate due diligence, and particu-
larly corporate human rights due diligence as described by the UN Guiding 
Principles on Business and Human Rights: “In the context of the Guiding 
Principles, human rights due diligence comprises an ongoing management 
process [thus, exercising a duty of care] that a reasonable and prudent enterprise 
needs to undertake, in light of its circumstances (including sector, operating 
context, size and similar factors) to meet its responsibility to respect human 
rights”.48 Corporations have a responsibility to ensure their operations don’t 
affect negatively the rights of others, and if they do, to undertake the necessary 
measures to stop such negative effect and mitigate its impact as possible, as well 
as redress any damage that may have taken place. In this sense, the content of 
what due diligence entails for the State and for business enterprises is highly 
similar, expecting of both to perform their duties with care to avoid breaching 
an obligation or responsibility.

The question of practice is also shared by both entities: although different 
in their own context, States and corporations regularly conduct due diligence 
throughout their activities and operations to identify risks and act to prevent 
them. An example of this are impact assessments, widely used in extractive pro-
jects as the ones that gave rise to the complaints involving indigenous groups 
in Latin-America, discussed supra. To some extent, corporations are normally 
required under domestic law to undertake environmental and/or social im-
pact assessments in order to have access to permits and development projects. 
Inter-American case law has determined, on the other hand, that States must 
undertake environmental and social impact assessments prior to granting a con-
cession for a development project to a company, in consultation with affected 
communities and acting in good faith. The fact that both subjects have practical 
experience in conducting such diligence exercises —or in commissioning them— 
reflects that at the very least, this issue is not new to them, and therefore can 
adapt their standards to meet the requirements set forth by the Ruggie mandate, 

48 OFFICE OF THE HIGH COMMISSIONER FOR HUMAN RIGHTS, THE CORPO-
RATE RESPONSIBILITY TO RESPECT HUMAN RIGHTS: AN INTERPRETIVE 
GUIDE 4 (2012).
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as long as they have a clear understanding or guidance on what human rights 
due diligence, and particularly human rights impact assessments, require.

However, despite the existence of some similarities in relation to the basic 
content and practice of due diligence by the State and corporations, important 
differences are still present that may be significant obstacles for the development 
of a case-law based doctrine on human rights due diligence by the Inter-American 
Court of Human Rights. Notably, such obstacles derive from the foundations of 
the legal obligation (or responsibility) to perform due diligence, on the one hand, 
and on the other, from the temporality of such activity, which in practice may not 
be used in the same proportion by the State and multinational corporations.

Under general international law and international human rights law, States 
have a legal obligation to perform due diligence in relation to the activities they 
undertake, in order to ensure that their actions do not infringe international 
norms, whether in respect of other States and other international law subjects 
in the first case, or of their own population in the second case. This obligation 
is firmly embedded in a number of judgments by international and regional 
tribunals, such as in the Corfu Channel49 and Bosnian Genocide50 judgments by 
the International Court of Justice, or even early human rights case law within 
the Inter-American Court’s jurisdiction, such as Velásquez Rodríguez,51 which 
has been a foundational pillar for Inter-American case law. As such, the State 
has an obligation of means or conduct (a positive obligation) not to undertake 
any action that may constitute a violation of international law, under the risk 
of compromising its international responsibility.

In this regard, the State obligation to perform due diligence is not limited 
to temporary cycles or projects, but rather a permanent obligation that should 
be present in every action or policy it decides to undertake. Regional human 
rights courts have repeatedly set forth in their jurisprudence that any lack to this 
fundamental obligation of the State will inevitably compromise their interna-
tional responsibility. For example, the Inter-American Court of Human Rights 
stated in Sarayaku that the State will only escape its international responsibility 

49 Corfu Channel case (U.K. v. Alb.), 1949 I.C.J. 4 (April 9).
50 Application of the Convention on the Prevention and Punishment of the Crime of Geno-

cide (Bos. v. Ser.), 2007 I.C.J. 43 (February 26).
51 Case of Velásquez Rodríguez v. Honduras, Merits, Judgment, Inter-Am. Ct. H.R. (ser. C) 

No. 4 (July 29, 1988).
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for failing to respond with due diligence to guarantee the right to life in excep-
tional cases,52 implying that the State has a permanent obligation to undertake 
all its actions in a diligent manner, in order to avoid breaching its international 
human rights obligations. The European Court of Human Rights (as well as its 
Inter-American counterpart) has established some limits to that type of positive 
obligations,53 whereby the burden the State must comply with shall not be of 
an impossible or disproportionate nature.54 This, nevertheless, doesn’t exempt 
the State from having a permanent obligation to perform diligently.

Corporations, however, follow a different route. Since there are few domestic 
legal requirements demanding that they undertake human rights due diligence 
processes, there is no standard basis against which this variable can be consis-
tently measured.55 Moreover, they may undertake due diligence continuously 
throughout their operations, as a corporate governance practice, or only for 
specific projects where significant legal or reputational risk may exist. As well, 
the decision of undertaking due diligence in general also depends on the sector, 

52 Case of the Kichwa Indigenous People of Sarayaku v. Ecuador, Merits and Reparations, 
Judgment, Inter-Am. Ct. H.R. (ser. C) No. 245, ¶ 235 (June 27, 2012).

53 See Radu Mares, Defining the Limits of Corporate Responsibilities Against the Concept of Legal 
Positive Obligations, 40(4) GEO. WASH. INT’L L.R. 1157, 1203 (2009), where the author 
comments: “Boundaries, therefore, are affected by principles of interpretation, such as 
historic interpretation, systematic interpretation, and the wording of the ECHR. The prin-
ciple of comparative interpretative approach is important, as the ECtHR is reluctant to 
go further in the interpretation of the ECHR than an already existing European standard 
common to most member states.”

54 Osman v. United Kingdom, 1998-VIII Eur. Ct. H.R. 3124, 3156-60 (1998): “For the 
Court, and bearing in mind the difficulties involved in policing modern societies, the 
unpredictability of human conduct and the operational choices which must be made in 
terms of priorities and resources, such an obligation must be interpreted in a way which 
does not impose an impossible or disproportionate burden on the authorities. Accordingly, 
not every claimed risk to life can entail for the authorities a Convention requirement to 
take operational measures to prevent that risk from materialising.” The same position was 
adopted by the Inter-American Court of Human Rights in its Sawhoyamaxa judgment, 
cited supra.

55 “Human rights now must be given the same degree of attention. Indeed, beyond laws which 
protect the interests of consumers, workers and the environment, the Authors found little in 
the way of explicit reference to human rights in the variety of due diligence regimes which exist 
in the legal systems of most States. States can do much more to utilize their existing regulations 
as part of the goal to ensure companies conduct human rights due diligence.” See OLIVIER 
DE SCHUTTER ET AL., HUMAN RIGHTS DUE DILIGENCE: THE ROLE OF STATES 4 
(ICAR 2012).
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size and location of the company, with multinational companies being more 
used to this type of practices and assessments and small and medium enterprises 
less so. As it can be inferred, practice is far from being uniform in this field, 
which could potentially be an obstacle for the development of an Inter-American 
doctrine on due diligence, unless a common standard develops throughout the 
region, where States determine this obligation as a legal requirement. If this 
were to happen and a due diligence standard was enacted, requiring corpora-
tions operating in any given territory to exercise human rights due diligence as 
a matter of corporate governance and practice, any compliance default by the 
corporation that had a direct effect on human rights could potentially compro-
mise the State’s international responsibility, based on its lack of compliance 
with article 1.1 of the American Convention on Human Rights.

Another potential difficulty in this regard is the normative foundation 
requiring that corporations undertake due diligence as part of their business 
practice. While the State’s due diligence duty is firmly established in general 
international law and international human rights law’s instruments, case law 
and practice, the same cannot be said of corporate human rights due diligence 
at the international level (or even in the domestic sphere, where such type of 
requirements are scarce). Moreover, mentions of this type of processes did not 
become common until their adoption and use by John Ruggie’s mandate as UN 
Special Representative on business and human rights.56 Thus, the normative 
foundation on which corporate human rights due diligence rests is relatively 
weak —despite its broad international acceptance by different stakeholders—, 
deriving directly from a soft instrument of international human rights law 
adopted within the confines of the Palais des Nations in Geneva. It remains to 
be seen if the content of the UN Guiding Principles on business and human 
rights does permeate the membranes of domestic law to find a place where they 
can be duly enforced by States within their domestic sphere. Despite the slow 

56 For example, the Draft UN Code of Conduct on Transnational Corporations did not 
include within its non-financial reporting requirements any mention of diligence or even 
risk assessment; on the other hand, the Draft UN Norms on the responsibilities of trans-
national corporations with regard to human rights adopted by the Sub-Commission on the 
Promotion and Protection of Human Rights did include brief references to such measures, 
but they were not considered particularly relevant. Sub-Commission on the Promotion 
and Protection of Human Rights, Norms on the responsibilities of transnational corporations and 
other business enterprises with regard to human rights, Comm. Hum. Rts., UN Doc. E/CN.4/
Sub.2/2003/12/Rev.2 (August 26, 2003).



Humberto Cantú Rivera

34

20
18

 N
º 

29
, p

p.
 9

-3
6

implementation phase currently taking place in some regional contexts —inclu-
ding the Latin-American region—, the broad support they enjoy may eventually 
allow them to develop an increasingly binding force, under both domestic and 
international law.

If the Inter-American Court of Human Rights eventually started to develop 
a consistent doctrine on human rights due diligence, the main question is what 
would it measure and how, given that human rights due diligence divides in 
two levels: in State human rights due diligence, and corporate human rights due 
diligence. In relation to the State, it would basically have to confirm what it 
already requires of States where development or extractive projects are being un-
dertaken by transnational corporations: that the State ensures that due diligence 
in relation to the project is effectively carried out, where risk assessments are 
employed and there is a bidirectional consultation process with the potentially-
affected communities. However, adopting the basis and terminology of the 
Ruggie mandate (human rights due diligence and human rights impact assessments) 
could potentially be more concise and less misleading than dividing impact 
assessments on environmental and social measurements.

Environmental assessments don’t only measure how the environment is 
affected, but also what effects a particular project could have on surrounding 
communities, including their access to natural resources, which in many 
occasions are their sources of livelihood. As well, social impact assessments 
also measure which effects a project has on the socio-cultural, economic and 
biophysical surrounding of a community.57 Given that environmental or social 
impact assessments explicitly or implicitly relate to different human rights, 
adopting a common standard (human rights impact assessments) measuring how 
any given development project impacts on the whole spectrum of human rights, 
as proposed by John Ruggie regarding the corporate responsibility to respect, 
would seem a more viable solution that would strongly emphasize the need to 
focus on human rights as a starting point, while also being more coherent with 
the purpose of such risk management instruments: identifying how any project 

57 According to Vanclay, social impact assessments identify and measure changes on peo-
ple’s way of life; culture; community; political systems; environment; health and wellbeing; 
personal and property rights, and fears and aspirations. As it can be noted, most of these 
aspects are human rights in themselves, or are closely associated to different human rights. 
See Frank Vanclay, International Principles for Social Impact Assessment, 21(1) IMPACT AS-
SESSMENT AND PROJECT APPRAISAL 5, 8 (2003).
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impacts on the well-being of human beings that may be at risk.58 This change 
would potentially be more beneficial for the development of a more consistent 
standard by the Inter-American Court of Human Rights, which would be di-
rectly applicable to States.

In relation to the second level of human rights due diligence, tasked to 
corporations, the situation is less clear without sufficient State and corporate 
practice. However, a prognosis on how it could function can be imagined: pro-
vided that a State has enacted legislation requiring human rights due diligence 
and reporting by corporations involved in extractive industry projects, and any 
such project eventually leads to an important negative impact on human rights, 
the State would be internationally responsible under international human rights 
law for failing to adequately protect human rights within its jurisdiction and for 
not ensuring that corporate actors conduct their operations and activities with 
due regard to human rights standards. Thus, while the State would remain the 
sole responsible for breaches to its international human rights obligations, the 
steps required under the Ruggie Framework (inter alia corporate human rights 
due diligence and human rights impact assessments) would also compromise 
the responsibility of the corporation under domestic law, therefore developing 
a more consistent approach that would push the State to act more diligently 
to prevent inappropriate corporate impacts on human rights. If the represen-
tatives of the victims and the Inter-American Commission on Human Rights 
provide the Court with sufficient arguments to pass a judgment that identifies 
a direct relation between a negative corporate impact on human rights (for a 
lack of human rights due diligence under the UN Guiding Principles) and 
the State incurring international responsibility for lack of human rights due 
diligence (under international human rights law), an important and concrete 
development could appear that could potentially project the character of the 
UN business and human rights instrument forward. While several questions 
may remain on the convenience of this approach, and its feasibility depends 
on States adopting legislation related to the issues surrounding business and 
human rights, pronouncements of the Court in this regard could contribute to 

58 This seems to be, to some extent, the proposition of the UN Working Group on business 
and human rights; see UN Working Group on the issue of human rights and transnational 
corporations and other business enter-prises, Report of the Working Group on the issue of human 
rights and transnational corporations and other business enterprises, UN Doc. A/68/279, ¶31(August 
7, 2013).
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develop an important jurisprudential development and further the cause —and 
perhaps the protection— of the rights of indigenous peoples facing extractive 
industry projects.

PART V. CONCLUSION

This article has attempted to argue that despite the practical and legal limi-
tations of the UN Guiding Principles on Business and Human Rights, they 
can be a helpful instrument to achieve change at the regional level, which could 
potentially be effective to better protect the rights of indigenous peoples in the 
context of extractive-industry projects. This would be potentially possible in 
the Inter-American Human Rights System, where the Commission and Court 
have engaged in finding innovative ways to better protect the human rights of 
those affected by the actions or omissions of States, while looking beyond their 
territorial boundaries and legal instruments to better interpret and construct 
their case-law.

The development of a more cohesive doctrine regarding human rights due 
diligence appears to be an important step to enhance the protection level offered 
by Inter-American case law on indigenous peoples’ rights, as well as to contri-
bute in reinforcing the status of the Ruggie Framework as more than just a soft 
instrument of international law. In this sense, the distinction of the two levels 
of human rights due diligence (State-based and corporate-based) could potentially 
be an interesting option to reinforce the ideal of a corporate responsibility to 
respect human rights, as well as the direct relation between corporate human 
rights due diligence and the State duty to protect human rights, and the poten-
tial liability for the State under international human rights law for failing to 
ensure that non-State actors respect such prerogatives. The solidification and 
unification of criteria and standards by the Inter-American Court of Human 
Rights on this topic can represent an important development for the internatio-
nal community, but for that to happen, it must venture into legal areas where 
innovation and forward-looking ideals are required if the field is to continue 
moving forward, in the aim of protecting vulnerable groups from the dangers 
posed by the wild powers of globalization.
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