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2 Towards a global framework on
business and human rights, Indigenous
Peoples, and their right to consultation
and free, prior and informed consent

Humberto Cantú Rivera

Introduction

Over the past decades, the right to Consultation and Free, Prior and Informed
Consent (FPIC) has been one of the cornerstones that protects the integrity
and survival of Indigenous Peoples, especially in regions of the world that are
attractive sites for resource exploration undertaken by extractive industries or
development projects. These industries have regularly embarked on projects
that create jobs and allow for a certain level of social and economic develop-
ment in the areas surrounding them; however, their most usual feature is the
extensive damage caused by their activities, which directly or indirectly impacts
Indigenous Peoples’ rights. As a result of this common and recurrent scenario,
numerous parties have started to call for different normative and regulatory
measures to prevent such negative impacts on the territories and livelihoods of
Indigenous Peoples. Such measures, under international human rights law, have
traditionally been addressed to States, who have a duty to protect, respect, and
fulfil the human rights of those in their territories or under their jurisdiction.
However, recent attempts have focused on the activities of business enterprises,
which are often materially responsible for the damage caused to Indigenous
Peoples’ rights. Nevertheless, there is an important tension between what States
have agreed to in multilateral settings – such as the International Labour
Organization (ILO), the United Nations (UN) or the Organization of
American States (OAS) – and the expectations of civil society organisa-
tions and Indigenous Peoples themselves. This tension serves to illustrate
the difficulties in ensuring an adequate protection of certain vulnerable groups
vis-à-vis economic interests. As will be argued, this tension has only deepened
through the diverging interpretations of the content of the right to Consulta-
tion and FPIC, a situation that calls for a renewed focus on the obligation of
States to strike a balance between the respect for and protection of human
rights, on the one hand, and the need to ensure economic and social devel-
opment, on the other.

The aim of this chapter is to analyse the different areas of international
human rights law that intersect with business activities within Indigenous
Peoples’ territories, with the intention of discerning and discussing the scope



of Indigenous Peoples’ rights, as well as the human rights obligations of States
and the responsibilities of business enterprises, in accordance with the UN
Guiding Principles on Business and Human Rights (“UNGPs” or “Guiding
Principles”). Thus, this chapter will take into consideration normative stan-
dards adopted by different multilateral organisations, as well as jur-
isprudential developments – especially from the Inter-American Court of
Human Rights (IACtHR) – at the international level, in order to analyse the
progress achieved so far in the determination of the specific contents and
meaning of the right to Consultation and Free, Prior and Informed Consent.
To that end, a first section will address the global business and human rights
framework, and the manner in which it has started to address Indigenous
Peoples’ rights; the following section will analyse the existing international
standards in relation to Consultation and Free, Prior and Informed Consent,
before turning to the role that the Inter-American Human Rights System has
played in the clarification of existing international human rights obligations
for States, and in the development of a regional corpus juris that is slowly
addressing the responsibilities of businesses to respect human rights. Finally, a
concluding section will briefly examine the role that businesses have to play in
relation to Consultation and FPIC, and how this relates to the larger issue of
corporate sustainability.

The global framework on business and human rights and its focus on
Indigenous Peoples

Following a six-year mandate, the UN Special Representative of the Secretary-
General on the issue of human rights and transnational corporations and other
business enterprises (the “SRSG” or the “Special Representative”) presented its
final report to the Human Rights Council (2011): the UN Guiding Principles on
Business and Human Rights. The Guiding Principles are divided into three main
pillars, revolving around the State duty to protect human rights, the corporate
responsibility to respect these rights, and the need to ensure effective remedy for
victims of business-related human rights abuses. The report was well-received by
the Human Rights Council, which decided to endorse it, a decision that even-
tually had an impact in numerous other international standard-setting processes
and organisations, thereby creating a sort of “ecosystem” of corporate responsi-
bility (Cantú Rivera, 2017, p. 48).

The first pillar of the UNGPs, addressing the State duty to protect, is mani-
festly inspired by existing international human rights law. Under international
human rights law, the State is the main duty-bearer in terms of protecting,
respecting, and fulfilling human rights for people within its territory or under
its jurisdiction (De Schutter, 2014, p. 280). This entails different obligations for
States; for example, they have a duty to respect human rights, which means
avoiding human rights violations through their actions or omissions. In terms
of protection, the State has a legal responsibility to ensure that third parties do
not threaten or abuse human rights, and, when this may be the case, to prevent,
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investigate, sanction, and ensure adequate reparation. Fulfilling human rights
implies a different type of responsibility, which involves the need to ensure
adequate access to the different rights enshrined in international human rights
conventions (Tomuschat, 2014, p. 141). As a result, States find that their duty
to protect against business-related human rights abuses is an existing feature
within international human rights law, and the UNGPs merely “restate” the
approach to apply to situations involving business impacts on human rights.

On the other hand, the second pillar of the Guiding Principles is the main
contribution to international human rights law resulting from this process.
Corporate responsibility in the field of human rights had been a much-
questioned idea in past UN efforts on this matter, especially as a result of
the lack of international legal personality of business enterprises, and the
idea that human rights obligations would be transferred to corporations
(Vagts, 2003). However, as a result of a multi-stakeholder approach
throughout his mandate, the SRSG achieved consensus that businesses have
a core responsibility to respect human rights throughout their operations
and supply chains. This responsibility is not only based on societal expec-
tations (Deva, 2012), but derives also from the corporation’s own interest in
risk management and, more recently, several national legislations. Thus, as a
result of this consensus, the second pillar was modelled upon three impor-
tant aspects: first, the need for business enterprises to have an explicit com-
mitment to respect human rights; second, the need for action to implement
that commitment – namely via human rights due diligence, a process
whereby enterprises should identify, address, and mitigate risks posed to
human rights as a result of their activities or business relationships; and
third, to participate actively in legitimate processes to ensure adequate
remedy, either through judicial, non-judicial, or non-State based mechan-
isms. Thus, the Guiding Principles provide an explicit roadmap of what
business enterprises can and should do to avoid harm to all human rights
resulting from their operations, activities, or business relations.

Finally, the third pillar of the UNGPs revolves around the need for
adequate access to effective remedy. The SRSG decided that the focus of
this pillar should move beyond the traditional judicial approach that is
enshrined in most international human rights instruments, particularly
because other forms of remedy may be available and more advantageous
to victims than judicial proceedings (Ruggie, 2013, p. 103), which tend to
become lengthy and expensive processes that discourage or create new
barriers for victims instead of ensuring adequate access to reparation.
Thus, he suggested that non-judicial mechanisms (ranging from regulatory
measures by the State and the complaints-handling function of NHRIs, to
other conciliation or mediation-based mechanisms), as well as non-State
based mechanisms (such as operational-level grievance mechanisms or
multi-stakeholder platforms), could be a further layer of protection for
victims in their pursuit for reparation. The expansion of the different
remedies available would mean that victims should be able to choose
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which mechanism is more appropriate for the kind of remedy sought,
depending on the type of human rights violation and the severity of the
damage, without necessarily having to rely on judicial remedies as the only
available avenue.

The adoption of the UNGPs by the Human Rights Council was accom-
panied by the creation of a follow-up mechanism, the UN Working Group on
Business and Human Rights (“the UNWG”), a Special Procedures mandate
(Cantú Rivera, 2015, p. 7) with the task of overseeing the adequate dis-
semination and implementation of the UNGPs (Addo, 2014). While the
SRSG did not devote specific attention to the challenges that corporate
activities and operations may pose for specific vulnerable groups, the second
report of the UNWG to the General Assembly (2013), focused precisely on
the issue of Indigenous Peoples’ rights in connection with corporate activities.
As will be addressed in the following section, the rights of Indigenous Peoples
vis-à-vis development or extractive projects had already been considered by
the first UN Special Rapporteur on the rights of Indigenous Peoples, Rodolfo
Stavenhagen, in a report to the Commission on Human Rights (2003), as well
as by James Anaya in his stint as Special Rapporteur.

In any case, the UNWG’s focus on Indigenous Peoples’ rights was parti-
cularly significant, given that it was an early contribution to the mandate on
this particular issue. In this regard, it is relevant that a specific section of the
UNWG report devoted attention to these rights, highlighting that FPIC is
both an indicator of the fulfilment of the State duty to protect, on the one
hand, and an instrument to prevent negative impacts on Indigenous Peoples’
rights (United Nations Working Group on business and human rights
[UNWG], 2013), on the other. A crucial aspect that is addressed in the
report is the need to ensure legitimate consultation with Indigenous Peoples
when assessing the possibility of undertaking a development project that
may pose a threat to their livelihood or their rights, which includes the need
to ensure adequate consultation not just with representatives of the group,
but also of those that are normally underrepresented – most notably Indi-
genous women and children. As a starting point, the UNWG report refers
to the UN Declaration on the Rights of Indigenous Peoples (“UNDRIP”),
and to ILO Convention 169 (“ILO 169”), which – as was the case until then
– provided most of the existing legal framework in relation to Indigenous
Peoples’ rights. However, one aspect that appears to be a glaring omission
by the UNWG in this regard is the lack of proper consideration of the
IACtHR’s case law or corpus juris, given that in numerous judgments it has
defined the precise meaning of ILO 169 and UNDRIP in the context of the
American Convention on Human Rights, under the umbrella of a pro per-
sona interpretation (Rodiles, 2016). Indeed, only a handful of these cases
were referred to in the report. As is well known, the international legal fra-
mework regulating Indigenous Peoples’ rights vis-à-vis development or
extractive projects continues to expand, an issue that shall be addressed in
the following section.
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International standards on the right to consultation and Free, Prior and
Informed Consent

The rights to consultation and FPIC are key aspects that differentiate Indigenous
Peoples’ rights from the human rights of other vulnerable groups (Errico, 2007, p.
745), and yet they have become a harbinger for the promotion and protection of
other interrelated civil, political, economic, social, and cultural rights. The cur-
rent normative framework regarding Indigenous Peoples’ rights, however, started
to develop well before the discussions surrounding corporate human rights
responsibilities. In this regard, different instruments have set forth the obligations
of States – and the correlative rights of individuals and groups – to promote
Indigenous Peoples’ subsistence, and to ensure the preservation of their traditions
and culture.

The most relevant instrument is ILO 169 of 1989, which prescribed what
would become the basis for many other regional and international develop-
ments in this area. The Convention addresses different elements of Indigenous
Peoples’ rights, but most of the focus has revolved around consultation, on
the one hand, and consent, on the other hand. Article 6 of the Convention
sets forth that governments shall consult the peoples concerned whenever
legislative or administrative measures that may affect them are being con-
sidered; establish means to allow free participation of the peoples in decision-
making; and ensure that consultations are carried out in good faith and in a
form appropriate to the circumstances, specifically mentioning that the aim of
such consultations shall be to achieve agreement or consent on the proposed
measures. The aspect of consultation, as can be observed, is not merely a
procedural obligation for States, but an autonomous substantive right of
Indigenous Peoples on its own, aimed specifically at ensuring their participa-
tion in decision-making and policies that may affect their livelihood, culture,
and survival. Thus, this right seeks to empower Indigenous Peoples and
ensure that governments avoid discriminatory practices and policies against
them, by taking all necessary measures to ensure that the special character of
several of their rights is considered, such as their relationship with the land
and with their own heritage and customs.

A relatively different basis can be perceived regarding Free, Prior and
Informed Consent (FPIC). Article 16.2 of ILO 169 specifically sets forth
that FPIC will be required whenever relocation of peoples is considered
necessary, and that these peoples retain the right to return to their original
territories or land whenever possible, and as soon as the conditions that led
to their relocation cease to exist. Thus, ILO 169 establishes a dual system
whereby Indigenous Peoples shall always have the right to be consulted in
relation to any project, legislation, or administrative decision that may affect
them or their traditional livelihood, but their consent will only be required if
they must be relocated. In this regard, it will only be applicable in very
specific contexts, therefore having a limited scope – as opposed to consulta-
tion, which has a wider reach and a more general application in any context
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of extractive or development projects. For some, this differentiation between
both objectives can lead to the fragmentation of those rights, especially if
achieving consent is not the main goal of any consultation, which can thus
render it meaningless (Gonza, 2014, p. 528); others, however, highlight the
importance of a complementary approach to conciliate State interests in
their own national development with the rights of Indigenous Peoples to
their own forms of governance and development (Errico, 2007, p. 752).

Several of these aspects were taken up again during the negotiation of the
UNDRIP (on this, see the chapter by Del Castillo in this volume). Article 10,
for instance, sets forth that FPIC is required to relocate Indigenous Peoples
from their lands or territories; article 19 stipulates that consultations in good
faith must be conducted before adopting or implementing legislative or
administrative measures that may affect them, with the specific intent of
achieving consent. Finally, article 32.2 provides for a State duty to consult
with the aim of achieving consent prior to the approval of any project that
may impact Indigenous Peoples’ rights, including their lands and territories.
As can be observed, UNDRIP basically replicates the standard set forth in
ILO 169, in an attempt to consolidate an international standard that guar-
antees the participation of Indigenous Peoples in projects that may pose a risk
to their survival.

Another recently adopted document is the American Declaration on the
Rights of Indigenous Peoples, negotiated within the Organization of Amer-
ican States. While the instrument addresses different substantive and proce-
dural rights that have also been recognised in other international instruments,
the issues of consultation and consent are included in a section devoted to
Indigenous rights to development. Thus, in section 4 of article XXIX, the
Declaration provides that “States shall consult and cooperate in good faith
with the indigenous peoples concerned through their own representative
institutions in order to obtain their free and informed consent prior to the
approval of any project affecting their lands or territories and other resources,
particularly in connection with the development, utilization or exploitation of
mineral, water, or other resources.” Despite this important similarity with
UNDRIP (Hohmann & Weller, 2018, p. 2), some have argued that the
American Declaration falls short from the standards set forth in UNDRIP,
especially with regard to compensation and restitution (Errico, 2017).

An analysis of the three aforementioned international standards reveals an
important emphasis in the declaratory instruments on the apparent existence of
a “right to veto” bestowed upon Indigenous Peoples, which is not as apparent
in ILO 169, which only requires consent whenever relocation must take place
in order for the development project to continue. In a more restrained manner,
ILO 169 makes an effort to conciliate national development interests with
Indigenous Peoples’ rights but stops short of creating an international veto
power for Indigenous Peoples vis-à-vis development projects. However, as will
be analysed below, this aspect has been interpreted in a broader manner by
different organs, who have construed ILO 169 and UNDRIP as establishing a
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considerable influence vis-à-vis development projects that may threaten their
existence, culture, or livelihood (Barelli, 2018, p. 253).

Several United Nations bodies have tried to promote the agenda of Indi-
genous Peoples’ rights at the international level, by interpreting the different
declaratory and conventional provisions on Indigenous Peoples’ rights in
relation to development or extractive projects; however, this section will focus
exclusively on those Special Procedures mandates that have specifically con-
tributed to this issue. Within UN Special Procedures, the clearest link has been
explored by the different UN Special Rapporteurs on Indigenous Peoples’ rights
(UNSR). For example, in 2003 former UNSR Rodolfo Stavenhagen clearly
identified the potentially negative impacts of major development projects on
Indigenous Peoples’ rights:

Wherever such developments occur in areas occupied by indigenous
peoples it is likely that their communities will undergo profound social
and economic changes that are frequently not well understood, much less
foreseen, by the authorities in charge of promoting them. Large-scale
development projects will inevitably affect the conditions of living of
indigenous peoples. Sometimes the impact will be beneficial, very often it
is devastating, but it is never negligible.

(UNSR, 2003, p. 2)

It was also in this report that the distinction between consultation and consent
began to blur, as the UNSR (2003) appeared to indicate that there was a right
to consent in relation to any large-scale development projects in indigenous
territories, which actually contradicts the provisions in ILO 169.

This was partially corrected by the next Special Rapporteur, James Anaya,
who – in relation to the right to consultation – stated that “[t]his provision of the
Declaration should not be regarded as according indigenous peoples a general
‘veto power’ over decisions that may affect them, but rather as establishing con-
sent as the objective of consultations with indigenous peoples” (Human Rights
Council, 2009, par. 46). Rather, he emphasised that the provisions found in ILO
169 and UNDRIP to that end focused particularly on the importance of ensur-
ing that consultation procedures genuinely tried to build consensus among the
different stakeholders (Human Rights Council, 2009, par. 48). In his 2013
report, the UNSR reaffirmed the right of Indigenous Peoples to express consent
in order for extractive or development projects that might affect their rights to
proceed, although with an important caveat:

In the view of the Special Rapporteur, however, when States make such
efforts to consult about projects and, for their part, the Indigenous Peoples
concerned unambiguously oppose the proposed projects and decline to
engage in consultations, as has happened in several countries, the States’
obligation to consult is discharged.

(UNSR, 2013, par. 25)
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He further elaborated that if a State decides to go ahead with a project despite
the absence of consent from Indigenous Peoples, it shall still have the obliga-
tion to respect and protect their rights, and especially to ensure that impact
assessments are undertaken in order to minimise limitations of their rights, to
adopt mitigation measures, as well as to ensure adequate compensation and
benefit sharing (UNSR, 2013, par. 38).

This caveat is important, especially if consideration is given to the fact that
any type of development or extractive project may pose a threat to numerous
rights of Indigenous and non-Indigenous Peoples. However, despite the fact
that consultation is mainly a procedural obligation that serves to protect
many other substantive rights, it is clear that States will need to balance their
efforts in order to ensure adequate protection for Indigenous Peoples’ rights
without necessarily limiting their own national development agenda, which
for many developing and less-developed countries still relies primarily on the
extraction of natural resources. In that regard, Inter-American case law has
been instrumental in developing a clearer image of the procedural require-
ments that States must fulfil in order to discharge their obligation, a welcome
addition that should, in theory, clarify the expectations regarding State and
business conduct.

The Inter-American Human Rights System and Indigenous Peoples’
rights

The Inter-American Human Rights System, which includes the Inter-Amer-
ican Human Rights Commission (IACHR or the Commission) and the
Court, has been a key player in the development of an international corpus
juris on Indigenous Peoples’ rights. These developments have not been limited
to the scope of the American Convention on Human Rights: on the contrary,
they have expanded their reach to take advantage of numerous other inter-
national and regional instruments, reports, and jurisprudence. Especially
through the Court’s case law, the rights of Indigenous Peoples to consultation
and FPIC in situations or contexts that may affect their traditional livelihood
and territories have been developed, thereby defining the contours of State
obligations to protect the collective rights of Indigenous Peoples. In addition,
the Commission has had an important role in advancing the understanding
of State obligations in relation to this group, especially through country and
thematic reports (including, inter alia, on Indigenous Peoples’ rights over
their ancestral lands and natural resources, or on Indigenous Peoples in
voluntary isolation and initial contact).

In this regard, one of the earliest country reports issued by the Commission to
recognise the reality of Latin America as a hub for natural resource extraction
was its 1997 report on the human rights situation of Ecuador (IACHR, 1997),
which, in its chapter VIII, highlights the issue of oil companies and the effects of
their activities on the environment – and as a result, on numerous economic,
social, cultural, civil, and political rights – (IACHR, 1997, chapter VIII). This
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report highlighted the role that States should have vis-à-vis private actors, in one
of the early manifestations of the Commission in relation to this issue. In its 2015
report “Indigenous Peoples, Afro-Descendent Communities, and Natural
Resources: Human Rights Protection in the Context of Extraction, Exploitation,
and Development Activities” (IACHR, 2015), the Commission addressed this
issue and divided the human rights obligations of States into two different
groups: first, obligations in the context of extractive, exploitation, and develop-
ment activities; and second, obligations and guarantees in relation to Indigenous
and Tribal Peoples and Afro-Descendent communities.

With regard to the context of development projects, the Commission
determined that most State obligations revolve around aspects contained in
articles 1.1 and 2 of the American Convention on Human Rights, which sti-
pulate State duties to respect and ensure the rights enshrined in it, and to
adopt the necessary legislative or other measures to implement the provisions
of the Convention. To that effect, the Commission explicitly underlined the
State obligation to have an adequate legal framework, a prerequisite to
enforce legal obligations in relation to development projects, and, especially,
to ensure the adequate prevention, mitigation, and eradication of negative
impacts on human rights. Furthermore, it should be able to adequately
supervise those activities, to ensure effective participation and access to
information – a vital element for Indigenous Peoples who may be affected by
development projects –, and to guarantee access to justice whenever a human
rights violation occurs. The second set of State obligations deals specifically
with the topic of this chapter, and refers to the different elements and rights
that have been identified by the Inter-American Human Rights System as
belonging to Indigenous Peoples, in order to avoid denial of their physical
and cultural survival (which has regularly been the case through assimilation
processes in different countries). Some of these elements include important
procedural rights and correlative State duties, such as the right to effective
participation; to undertake impact studies and assessments to identify poten-
tial human rights violations (although the case law of the Inter-American
Court has not yet advanced in that explicit direction, focusing so far on
environmental and social impact assessments); to have access to shared ben-
efits; and generally, to consultation and FPIC. As such, the 2015 report by the
Inter-American Commission (IACHR, 2015) is a sort of repository of the law
and practice developed by both organs of the Inter-American Human Rights
System, that served especially to highlight the importance of the issue of
business and human rights, and to underline the role that the State has in
ensuring the effective protection of the human rights of Indigenous Peoples.

While the case law of the IACtHR on Indigenous Peoples’ rights has been
largely examined elsewhere (Pasqualucci, 2006; Burgorgue-Larsen & Úbeda de
Torres, 2011), this chapter will address succinctly some of the most relevant
aspects to have been dealt with by the Court in recent judgments, especially in
relation to impact assessments, on the one hand, and consultation and consent,
on the other hand. In relation to impact assessments, the Court has slowly
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progressed in recognising that they are essential elements to ensure informed
consultations with Indigenous Peoples. While under international law they are
not elements that will determine whether a project can – or cannot – proceed,
in the opinion of Gillespie, “the important outcome is that a participatory and
robust process is undertaken and reliable information is gathered for decision
makers before a decision is made that may have significant environmental
impacts” (Gillespie, 2008, p. 233). The Inter-American Court has gradually
required that States undertake different types of impact assessments – so far,
environmental and social impact assessments – prior to the start of any type of
work or project that may affect, directly or indirectly, the rights of Indigenous
Peoples. This trend commenced in the Saramaka People v Suriname judgment
in 2007 (IACtHR, 2007), where the Court established different types of safe-
guards to ensure that the State complies with its duty to protect human rights
through positive obligations in relation to the environment, namely that the
assessments are undertaken by autonomous and technically-capable entities, are
supervised by State authorities, and that they take place before any concession
is granted. This was reiterated in the Kichwa Indigenous People of Sarayaku v
Ecuador judgment of 2012 (IACtHR, 2012), where the Court further refined
the parameters established in Saramaka in relation to the implicit links between
impact assessments and the different elements of consultation that should be
taken into account.

Business activities in the recent case law of the Inter-American Court of
Human Rights

The case-law of the IACtHR regarding the impacts of business operations or
extractive or development projects on the rights of Indigenous Peoples would
find new ground in its 2015 judgment in the case of the Kaliña and Lokono
Peoples v Suriname, in particular as a result of the fact that the Court expli-
citly quoted the UNGPs (discussed above) when addressing the issue of
environmental and social impact assessments. The Court noted that the
actions affecting the environment were undertaken by private companies, and
thus, the State should have supervised their activities in order to ensure that
actions were taken to prevent, mitigate, and eventually repair the damages
inflicted directly or indirectly upon the Kaliña and Lokono Peoples. One
perplexing aspect, however, is the reason why the Court fell short of requiring
that human rights impact assessments are undertaken by companies or
required by States, in accordance with the UNGPs, especially if the Guiding
Principles were explicitly quoted as establishing corporate “duties” (reflected
in the word “must” used by the Court, which departs, however, from the
explicit text of the UNGPs, which speaks about responsibilities) to “protect”
and respect human rights. Despite the general progressiveness of the
IACtHR, this appears to be a missed opportunity to advance and consolidate
the purpose of impact assessments for the explicit protection of human rights,
and especially of Indigenous Peoples’ rights vis-à-vis corporate activities.
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At the end of the day, human rights impact assessments go beyond the
environmental and social aspects that may affect a community, to establish a
standard-based measurement that can potentially identify impacts that the
other two assessments cannot, due to their restrictive focus on social practices
– which may deeply embed within them important human rights violations –
or the environment. Despite this, the fact that the Court quoted the UNGPs
is in itself an important achievement, by integrating them into its corpus juris
and thus making them legally relevant for States under its jurisdiction. This
decision may also affect the manner in which the Court interprets the ques-
tion of consultation in the future, particularly if further integration of the
different elements of the UNGPs takes place. It may well be the case for the
Court to require States to adopt legislative and other measures to effectively
require business enterprises to undertake human rights impact assessments
and adopt human rights due diligence processes, which coupled with the
existing requirements in relation to environmental and social impact assess-
ments, could potentially pave the way for an integrated impact assessment
standard (Cantú Rivera, 2018).

It is clear that the Inter-American Human Rights System, through its reports
and case law, has directly contributed to the refinement and evolution of interna-
tional standards in relation to FPIC, on the one hand, and to its distinctive ele-
ments, most notably the obligation to undertake impact assessments, on the other.
In particular, while the progressive interpretation made by the Court may contrast
with political choices made by States in multilateral settings, the conciliation
of both sets of interests may provide for more effective implementation by
States of their human rights obligations, which would theoretically contribute
to the realisation and fulfillment of Indigenous Peoples’ rights.

Final thoughts: what role for businesses vis-à-vis consultation and Free,
Prior and Informed Consent?

Having devoted this chapter mostly to the issue of the obligations of States under
international human rights law to undertake prior consultation processes with
Indigenous Peoples in relation to extractive or development projects that may
affect them, it is not only appropriate but necessary to consider the other side of
the spectrum: what does FPIC mean for businesses, and what role can they play
in this regard while considering the responsibilities prescribed in the Guiding
Principles? In general terms, two aspects can be considered to be of relevance for
business enterprises which decide to invest in areas that may be linked to Indi-
genous Peoples: first, the aspect of the “social licence” they require to make an
appropriate investment; and, second (and in direct connection with the first
aspect), the promise of the sustainability of their operations and activities.

To begin with, the “social licence” refers to a concept whereby, for any
business project to succeed, companies must obtain the “permission” of any
community that may be affected by its activities or operations, a situation that
requires constant communication, dialogue, and understanding from both
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parties about their needs and conditions (Morrison, 2014). This social licence
goes well beyond the issue of legal requirements and permits, and in theory
would allow any project to run more smoothly, helping all parties to prevent
undesired conflict that may result in financial or other losses while deepening
the connections that would allow for positive developments. This concept, so
well-known in the context of extractive industries, can, however, be applied to
any type of business project which may involve risks to local communities,
and is especially relevant for operations that may pose a risk to Indigenous
Peoples’ rights. In a sense, the concept of the social license to operate is closely
related to the issue of consultation, which has been identified as a requirement
that must be complied with whenever any project may pose a risk to the live-
lihood or territories of Indigenous Peoples’ rights. In legal and theoretical
terms, this obligation corresponds exclusively to the State, but in practice is
often executed directly by business enterprises themselves. Thus, it can also
relate to some of the elements of corporate human rights due diligence as pre-
scribed by the Guiding Principles, which largely address and underscore the
importance of adequate communication with all relevant stakeholders
throughout the life of any given project. In this sense, compliance with the
second pillar of the UNGPs may well be reflected in the obtention of a social
license to operate, as long as a genuine and honest dialogue between Indigen-
ous Peoples, company representatives, independent experts, and State autho-
rities takes place, which would imply better prospects for any specific business
project being developed within Indigenous Peoples’ territories.

The issue of communication and the social licence to operate is also
directly related to a widespread corporate practice in the twenty-first century,
that of the “sustainability agenda”. Many companies operating worldwide
frequently claim that they are “sustainable” or that their practices are so, with
sustainability relating to several components, including economic, social, and
environmental performance. This has been accompanied by numerous calls
for corporate sustainability, including those made in relation to the Sustain-
able Development Goals adopted in 2015 by the United Nations. However,
would it be possible to call “sustainable” a development project that did not
integrate the concerns of any given society in relation to their traditions or
customs, or a project that did not have adequate mitigation measures to
ensure environmental preservation? Of course, the economic viability of a
project will necessarily be the aspect that helps to make any project a reality,
an aspect that could bring about important results in terms of improving the
general standards of living of any given community; but when business
enterprises unilaterally declare that they are sustainable, those claims need to
be based on actual corporate practices that seriously take into consideration
their impact on the human rights of those communities that may be affected
by their projects. While this is not the appropriate space to delve deeper into
the issue of what sustainability means in terms of corporate operations and
activities, it is important to highlight that the sustainability of a project that
may pose a threat to the survival or livelihood of Indigenous Peoples
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necessarily considers the issues raised before, and most notably those of dialogue
and consultation in a constructive manner that allows Indigenous Peoples to
participate directly in making decisions that may ultimately affect them posi-
tively or negatively, as well as enhance or diminish their prospects of survival. To
that extent, the issue of FPIC must be considered by business enterprises as not
just a practice or step that needs to be fulfilled in order to obtain a permit to start
operations; rather, it is precisely the component of the project that may ensure its
economic, social, and political viability, while reaffirming a genuine commitment
to respecting the human rights of peoples that may be affected by it – as well as
the sustainable character of its operations.

References

Addo, M.K. (2014). The Reality of the United Nations Guiding Principles on Business
and Human Rights. Human Rights Law Review, 14(1), 133–147.

Barelli, M. (2018). Free, Prior, and Informed Consent in the UNDRIP: Articles 10, 19,
29(2), and 32(2). In J. Hohmann & M. Weller. (Eds.), The UN Declaration on the
Rights of Indigenous Peoples: A Commentary (pp. 247–271). Oxford: Oxford
University Press.

Burgorgue-Larsen, L. & Úbeda de Torres, A. (2011). The Inter-American Court of
Human Rights: Case Law and Commentary. Oxford: Oxford University Press.

Cantú Rivera, H. (2015). The United Nations Human Rights Council: Remarks on its
History, Procedures, Challenges and Perspectives. In H. Cantú Rivera (Ed.), The
Special Procedures of the Human Rights Council (pp. 1–24). Cambridge: Intersentia.

Cantú Rivera, H. (2017). Los desafíos de la globalización: reflexiones sobre la
responsabilidad empresarial en materia de derechos humanos. In H. Cantú Rivera
(Ed.), Derechos humanos y empresas: reflexiones desde América Latina (pp. 37–83).
San José: IIDH.

Cantú Rivera, H. (2018). Extractive Industries, Indigenous Peoples’ Rights, and the
Need for a Cohesive Doctrine on Human Rights Due Diligence. Revista Inter-
nacional de Derecho y Ciencias Sociales, 29.

Commission on Human Rights. (2003). Report of the Special Rapporteur on the Situa-
tion of Human Rights and Fundamental Freedoms of Indigenous People, Rodolfo
Stavenhagen, submitted in accordance with Commission resolution 2001/65. UN Doc.
E/CN.4/2003/90.

De Schutter, O. (2014). International Human Rights Law. Cambridge: Cambridge
University Press.

Deva, S. (2012). Regulating Corporate Human Rights Violations: Humanizing Business.
London: Routledge.

Errico, S. (2007). The Draft UN Declaration on the Rights of Indigenous Peoples: An
Overview. Human Rights Law Review, 7(4), 741–755.

Errico, S. (2017). The American Declaration on the Rights of Indigenous Peoples.
ASIL Insights, 21(7). Retrieved from https://www.asil.org/insights/volume/21/issue/
7/american-declaration-rights-indigenous-peoples.

General Assembly. (2013). Report of the Working Group on the Issue of Human Rights
and Transnational Corporations and Other Business Enterprises. UN Doc. A/68/279.

Towards a global framework 39

https://www.asil.org/
https://www.asil.org/


Gillespie, A. (2008). Environmental Impact Assessments in International Law. Review
of European Community and International Environmental Law, 17(2), 221–233.

Gonza, A. (2014). Derecho a la propiedad privada. In C. Steiner & P. Uribe (Eds.),
Convención Americana sobre Derechos Humanos: Comentario (pp. 503–530).
Bogotá: Konrad Adenauer Stiftung.

Hohmann, J. & Weller, M. (2018). Introduction. In J. Hohmann & M. Weller (Eds.),
The UN Declaration on the Rights of Indigenous Peoples: A Commentary (pp. 1–6).
Oxford: Oxford University Press.

Human Rights Council. (2009). Report of the Special Rapporteur on the Situation of
Human Rights and Fundamental Freedoms of Indigenous People, James Anaya.
UN Doc. A/HRC/12/34.

Human Rights Council. (2013). Report of the Special Rapporteur on the Situation of
Human Rights and Fundamental Freedoms of Indigenous People, James Anaya:
Extractive Industries and Indigenous Peoples. UN Doc. A/HRC/24/41.

Human Rights Council. (2011). Report of the Special Representative of the Secretary-
General on the Issue of Human Rights and Transnational Corporations and Other
Business Enterprises, John Ruggie: Guiding Principles on Business and Human Rights:
Implementing the United Nations “Protect, Respect and Remedy” Framework. UN
Doc. A/HRC/17/31.

IACHR. (2009). Indigenous and Tribal Peoples’ Rights over their Ancestral Lands
and Natural Resources. OEA Doc. OEA/Ser.L/V/II. Doc. 56/09.

IACHR. (1997). Report on the Situation of Human Rights in Ecuador. OEA Doc.
OEA/Ser.L/V/II.96 Doc. 10 rev. 1.

IACHR. (2015). Indigenous Peoples, Afro-Descendent Communities, and Natural
Resources: Human Rights Protection in the Context of Extraction, Exploitation,
and Development Activities. OEA Doc. OEA/Ser.L/V/II. Doc. 47/15.

IACtHR. (2007). Saramaka People v Suriname, Judgment of November 28, 2007 (Pre-
liminary Objections, Merits, Reparations, and Costs). Inter-Am. Ct. H.R., (Ser. C) No.
172(2007).

IACtHR. (2012). Kichwa Indigenous People of Sarayaku v Ecuador, Judgment of June
27, 2012 (Merits and reparations). Inter-Am. Ct. H.R., (Ser. C) No. 245(2012).

Morrison, J. (2014). The Social License. London: Palgrave MacMillan.
Pasqualucci, J. (2006). The Evolution of International Indigenous Rights in the Inter-

American Human Rights System. Human Rights Law Review, 6(2), 281–322.
Rodiles, A. (2016). The Law and Politics of the “Pro Persona” Principle in Latin

America. In H.P. Aust & G. Nolte (Eds.), The Interpretation of International Law by
Domestic Courts (pp. 153–174). Oxford: Oxford University Press.

Ruggie, J.G. (2013). Just Business: Multinational Corporations and Human Rights. New
York: W.W. Norton.

Tomuschat, C. (2014). Human Rights: Between Idealism and Realism. Oxford: Oxford
University Press.

Vagts, D.F. (2003). The UN Norms for Transnational Corporations. Leiden Journal of
International Law, 16(4), 795–802.

40 Humberto Cantú Rivera


	Cover
	Half Title
	Series Page
	Title Page
	Copyright Page
	Dedication
	Table of Contents
	List of illustrations
	List of contributors
	Preface
	Acknowledgements
	Introduction
	Notes
	References

	PART I: Defining prior consultation 
	1. Indigenous Peoples’ contributions to multilateral negotiations on their rights to participation, consultation, and free, prior and informed consent
	Introduction
	Early affirmations of Indigenous rights to participation, consultation, and consent
	Participation, consultation, and consent in the ILO Conventions
	The UNDRIP drafting process
	Conclusions
	Notes
	References

	2. Towards a global framework on business and human rights, Indigenous Peoples, and their right to consultation and free, prior, and informed consent
	Introduction
	The global framework on business and human rights and its focus on Indigenous Peoples
	International standards on the right to consultation and Free, Prior and Informed Consent
	The Inter-American Human Rights System and Indigenous Peoples’ rights
	Business activities in the recent case law of the Inter-American Court of Human Rights
	Final thoughts: what role for businesses vis-à-vis consultation and Free, Prior and Informed Consent?
	References

	3. Binding consent of Indigenous Peoples in Colombia: an example of transformative constitutionalism
	Introduction
	Transformative case law of the Constitutional Court of Colombia
	The main developments of Colombian case law
	Conclusion: towards binding consent?
	Notes
	References

	4. Indigenous Peoples’ experiences of resistance, participation, and autonomy: consultation and free, prior and informed consent in Peru
	Introduction
	Constitutional context, ILO 169 and the UNDRIP
	Implementation of the right to consultation in Peru
	Experiences of Peruvian Indigenous Peoples with Consultation
	Conclusion
	Notes
	References


	PART II: Administrating prior consultation 
	5. The coupling of prior consultation and environmental impact assessment in Bolivia: corporate appropriation and knowledge gaps
	Introduction
	EIA in environmental governance in the Global South: a critical inquiry
	Prior consultation and EIA in Bolivia
	Pro-extraction information in the EIA
	EIA knowledge: the only game in town
	Corporate disrespect of achieved agreements
	Discussion and conclusions
	Notes
	References

	6. Prior consultation as a scenario for political dispute: a case study among the Sikuani Peoples from Orinoquía, Colombia
	Introduction
	Prior consultation in Colombia
	Oil invasion in Orinoquía’s Indigenous territories
	Oil companies, consultation, and irregularities
	Staging a dispute: Wacoyo’s experience of prior consultation
	Conclusions
	Notes
	References

	7. Prior consultation as a door opener: frontier negotiations, grassroots contestation, and new recognition politics in Peru
	Introduction
	Peru’s legislative framework: from mobilisations to law
	Grassroots contestation and narrow consultations in the extractive sector
	Through the back door: intercultural reforms at the national level
	Conclusion: the combined effects of legal change, policy reform, and grassroots contestation
	Notes
	References

	8. Processes and failures of prior consultations with Indigenous Peoples in Chile
	Introduction
	A short overview of Indigenous Peoples in Chile and their rights
	The Chilean legislative framework on the right to prior consultation of Indigenous Peoples
	The institutional consultations in Chile (2009–2017)
	Concluding remarks
	Notes
	References

	9. Institutional scope and limitations of the right to consultation and the free, prior and informed consent of Indigenous Peoples in Mexico 
	Introduction
	Direct democracy and Indigenous consultation
	The right to Indigenous consultation within the Mexican State
	The right to consultation in the Indigenous consultation system of the CDI
	Indigenous consultation from the perspective of the National Human Rights Commission
	Conclusions
	Notes
	References


	PART III: Institutionalising prior consultation
	10. The construction of a general mechanism of consultation with Indigenous Peoples in Costa Rica
	Introduction
	Discourse of national identity and exclusion of Indigenous culture in Costa Rica
	Recognising the right to prior consultation in Costa Rica
	Introductory regulations and case law on International Human Rights Law
	The process of creating a Mechanism for Consultation with Indigenous Peoples (CMGDPI)
	Executive Directive 042-MP
	Executive Order 40932-MP-MJ
	Some conclusions
	Notes
	References

	11. The construction of a national mechanism of prior consultation in Honduras
	Introduction
	Contextualisation and status of Indigenous Peoples
	Regulatory framework
	Construction of the mechanism of prior consultation in Honduras
	Challenges and conclusions
	Notes
	References

	12. Towards an effective prior consultation law in Paraguay
	Introduction
	Indigenous Peoples in Paraguay
	Legal framework
	The path towards a protocol on prior consultation
	The practice of consultation
	Conclusions
	Notes
	References


	PART IV: Avoiding prior consultation
	13. The failure to consult Indigenous Peoples and obtain their free, prior and informed consent in Ecuador: the Yasuní ITT case
	Introduction
	Ecuador’s legal framework for Indigenous Peoples’ consultation and FPIC
	The Yasuní and the ITT Initiative
	The Yasuní-ITT: the failure to consult and obtain FPIC
	A missed opportunity for broader social participation
	Conclusions
	Notes
	References

	14. The right to consultation and free, prior and informed consent in Argentina: the case of Salinas Grandes-Laguna de Guayatayoc
	Introduction
	Current legislation
	Territorial disputes: Law 26,160 of 2006
	Right to consultation and Free, Prior and Informed Consent
	Lithium: white gold
	The case of Salinas Grandes-Laguna Guayatayoc
	Conclusions
	Notes
	References

	15. Lack of consultation and free, prior and informed consent, and threats to Indigenous Peoples’ rights in Brazil
	Indigenous Peoples and threats to their rights in Brazil
	The right to consultation and the Free, Prior and Informed Consent of Indigenous Peoples in Brazil
	Judicial decisions
	Raposa Serra do Sol case
	Belo Monte case
	The non-implementation of consultation and FPIC in Brazil
	Indigenous protocols for consultations
	Conclusions
	Notes
	References


	PART V: Rethinking prior consultation
	16. Implementation of the right to prior consultation of Indigenous Peoples in Guatemala
	Introduction
	Indigenous Peoples in Guatemala
	The Right to Prior Consultation and Free, Prior and Informed Consent
	A brief background of the implementation of prior consultation in Guatemala
	Forms of Consultation for Indigenous Peoples in Guatemala
	Community consultations
	Municipal consultations
	Prior consultation
	The judgement in the San Rafael Mining case
	Initiatives for implementing the Right to Prior Consultation
	Regulations established by the Executive Body
	Operational Guide for the Implementation of Prior Consultation for Indigenous Peoples
	Legal initiatives before the Congress of the Republic of Guatemala
	Concluding remarks
	References

	17. From consultation to consent: the politics of Indigenous participatory rights in Canada
	Introduction
	Canada’s ambiguous commitment to the international Indigenous rights regime
	From principle to practice: consultation and consent under Canadian law
	Existing participatory mechanisms and their limits
	Indigenous strategies for asserting FPIC
	Conclusions
	Notes
	References


	PART VI: Lessons learned
	18. From the implementation gap to Indigenous empowerment
	Introduction
	Significant findings
	Inside the implementation gap
	Other implications for policy and research
	Final remarks
	Note
	References


	Index



